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No. 9242

United States

Circuit Court of Appeals

For the Ninth Circuit

West Coast Life Insurance Company,

a corporation, Pacific National Bank
OF San Francisco, a national banking

association, et al.,

Appellants,

vs.

Merced Irrigation District,

Appellee.

PETITION FOR REHEARING

We respectfully petition this Court for a rehearing

of this api^eal upon the following grounds

:

INTRODTICTION

The only points here discussed are those which, we

believe, particularly require discussion in light of the

Court's opinion, although we urge the Court to recon-

sider the other points which we have heretofore

advanced.



I.

AFFIRMANCE OF THE DECREE SHOULD IN ANY EVENT BE

ON CONDITION OF PAYMENT TO OBJECTING

BONDHOLDERS OF 4% INTEREST

We made three arguments in support of the propo-

sition that the plan is unfair because the objecting

bondholders get only the principal amount offered by

the plan without any interest whatever.

The Court has considered two of our three argu-

ments, namely, (1) that the plan is discriminatory

between consenting and non-consenting bondholders

because the former were paid a total of $168,000 in

interest (R. 368), and (2) the argument that the plan

is unfair because the RFC has received 4% interest

from the time of its disbursement, i. e., from October

4, 1935 (R. 344), namely, a total of 20% up to October

4, 1940.

The Court does not mention, however, our principal

argument in connection with denial of interest to ob-

jecting bondholders, namely, this: As was stated at

the oral argument:

"In this case the bondholders were told, 'If you

have the temerity to question our plan, you must

forego any income on your money for such time

as it takes to litigate.' * * * The bondholders here

were confronted by an agency of the State of

California and an agency of the Federal Grovern-

ment, which looked the bondholder in the eye and

said, 'Here is what we offer you. Now, what are

you going to do about it?'



"The penalty for questioning their proposal

was loss of income for such time as it might take

to litigate it, plus $9.18 jjer bond."

And as was said in the main brief for appellants

(p. 61) :

"No compensation is allowed by the plan to

appellants for the period they have waited, al-

though during most of this time there was no

statute in effect under which this district could

have compelled acceptance of its plan.

"In the case of In re James Irrigation District,

25 Fed. Supp. 974 at 975, it was held that interest

paid to consenting creditors should also be paid

to non-consenting creditors.

"Appellants should not be penalized for re-

sisting the prior proceeding, which was deter-

mined to be void as they contended. Delayed

payment is vitally different from prompt pay-

ment:

''State V. City of New Orleans, 102 U. S. 203.

"The plan in that case was approved subject

to such provision being made."

We earnestly submit that denial of any interest to

objecting bondholders makes the plan unfair; and if

confirmation of the plan is to stand, the decree should

make the confirmation conditional upon payment to

objecting bondholders of 4% interest from the time

of the first disbursement to consenting bondholders.

This for the following reasons:

(1) In the first place, there is no question but

what a bankruptcy court, as a court of equity, has



power to impose conditions, on equitable principles,

so long as those principles are not inconsistent with

the Bankruptcy Act.

The principle that an equitable decree must not be

unfair is not only a fundamental principle of equity

but an express command of this statute. As was

said in

Sectmties c& Exchange Commission v. U. S.

Realty c& Improvement Company, U. S.

; 60 S. Ct. Rep. 1044, 1053-4:

''A bankruptcy court is a court of equity, §2, 11

U. S. C. A. § 11, and is guided by equitable doc-

trines and principles except in so far as they are

inconsistent with the Act. [Authorities.] A court

of equity may in its discretion in the exercise of

the jurisdiction committed to it grant or deny

relief upon performance of a condition * * * we
cannot assume that Congress has disregarded well

settled principles of equity, the more so when
Congress itself has provided that the relief to be

given shall be 'fair and equitable and feasible.*

Good sense and legal tradition alike enjoin that

an enactment of Congress dealing with bank-

ruptcy should be read in harmony with the exist-

ing system of equity jurisprudence of which it

is a part.''

This being true, this Court's power to grant the relief

on conditions which will make its operation fair and

equitable is not only within its power, but a part of

its duty.

(2) Secondly, and apart from the foregoing, we

submit that the Act should not be construed as author-



izinc a plan (as here) whereby the bondholders' un-

questioned right to object to the plan, and to ask for

judicial examination of its fairness, is seriously handi-

capped and penalized by the plan itself. This plan

tells the bondholder that he must accept the amoimt

offered in full satisfaction of an undisputed debt, or

else forego the enjoyment thereof for such number of

years as it will take to litigate it, receiving no inter-

est whatsoever in the meantime. Such a plan is con-

trary, we submit, to the purposes of the statute, which

certainly was not intended to permit petitioning dis-

tricts to subject their bondholders to substantial co-

ercion in order to compel acceptance of plans believed

by the bondholders to be imfair. See:

Manning v. Brandon Corporation, 163 So. Car.

178, 161 S. E. 405.

(3) It is important to observe that payment of

interest to the objecting bondholders tvill not require

the District to make any payment whatever beyond

what the plan itself contemplated. The central theory

of the plan is that the District proposes to borrow

money at 4% wherewith to discharge its bonds at

51.501^ on the dollar. The actual operation of the

plan under the decree of the Court is that the Dis-

trict saves 4% for five years on the entire amoimt

admittedly owing to the objecting bondholders (by the

very terms of the plan) from the beginning ; and they

in turn are penalized in an equal amount by being de-

prived of both the use of their money and interest

thereon during the entire period of litigation.



Surely the District should not thus profit, nor

should the objecting bondholders thus suffer as com-

pared with consenting bondholders, solely because they

objected to the plan on the ground that they believed

it to be unfair.

(4) The most obvious analogy to the present situa-

tion in private law is the effect of a tender as stopping

interest. It is Hornbook law that a conditional tender

does not stop the running of interest.

6 Williston on Contracts (Rev. Ed.) 5144.

More particularly, a tender on condition that the

creditor surrender a right then in litigation between

the parties is no tender at all, and is ineffective, there-

fore, to stop the running of interest.

Cameron County Improvement Dist. N^o. 8 v.

De la Vergne, 100 F. (2d) 523.

So here, the plan was in substance a tender to the

bondholders of much less than half the amount owing

to them (taking accoimt of unpaid interest), made on

condition that the amount tendered be accepted in full

satisfaction of the debt. Whether or not the bond-

holders were boimd to accept the amoimt tendered as

full satisfaction (i. e., whether or not the plan was

*'fair") was, as a matter of law, a question which the

bondholders could with entire justice and propriety

dispute.

For the foregoing reasons we submit that to say

that the offer of the plan stopped the rumiing of the

interest on the amount ultimately found owing is



contrary to the reasonable construction of the statute,

is eminently unfair and inequitable, and is contrary

to analogous rules of law.

We earnestly submit, therefore, that if the plan is

to be confirmed, this Court's decree should in any

event impose, as a condition to affirmance, that the

objecting bondholders be paid interest at 4% from

the date of the original disbursement by the RFC
(October 4, 1935, R. 344) to the date of actual

payment.

II.

RES JUDICATA

This Court seems to announce two principal propo-

sitions concerning the plea of res judicata:

1. The Court seems to say (pp. 8-9) that the record

does not establish the fact that this Court held, in the

prior action between these parties, that the first Mu-

nicipal Bankruptcy Act was beyond the power of

Congress to enact.

2. The Court seems to say (pp. 6-8, 9-11, 46-8)

that the prior adjudication between these parties that

the first Municipal Bankruptcy Act was void, is not

res judicata of the proposition that the present Mu-

nicipal Bankruptcy Act is void, because the two Acts

are distinguishable.

It is, we submit, clear that the Supreme Court of

the United States in AsIdon v. Cameron County Im-

provement District Ntimher One, 298 U. S. 513, placed



its decision that the first Municipal Bankruptcy Act

was beyond the powers of Congress to enact on the

ground that the bankruptcy clause of the Constitu-

tion does not confer power upon the Congress to scale

down the debts of public corporations such as im-

provement districts and irrigation districts. The

Court's language is unequivocal:

'^We need not consider this Act in detail or

undertake definitely to classify it. The evident

intent was to authorize a federal court to require

objecting creditors to accept an offer by a public

corporation to compromise, scale down, or repudi-

ate its indebtedness without the surrender of any
property whatsoever. * * *

''Our special concern is with the existence of

the power claimed—not merely the immediate out-

come of what has already been attempted. * * *

"The especial purpose of all bankruptcy legis-

lation is to interfere with the relations between

the parties concerned—to change, modify or im-

pair the obligation of their contracts. The stat-

ute before us expresses this design in plain terms.

It undertakes to extend the supposed power of the

Federal Government incident to bankruptcy over

any embarrassed district which may apply to the

Court. * * *"

Upon this ground the Court held the statute void.

Not, that is to say, upon the ground of any of its par-

ticular provisions, but upon the ground of its ultimate

purpose (identical with the purpose of the present

statute), namely (in the language of the Court)

:
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"to authorize a federal court to require objecting

creditors to accept an offer by a public corpora-

tion to compromise, scale down, or repudiate its

indebtedness without the surrender of any prop-

erty whatsoever. '

'

The ultimate proposition at law, therefore, upon

which the decision of the AsJifon case rested, w^as the

proposition that the Congress cannot scale down the

debts of such corporations as that here involved.

If this is true, it certainly cannot be said that slight

difference of detail between the two statutes has any

effect on the situation. The rule of law announced

and applied in the Ashton case, if applied in the pres-

ent case, calls for the conclusion that the second

statute is void. Since the rule of law announced in

the Ashton case is res judicata between these parties,

it follows that this proceeding, which cannot lie unless

the Congress has power to scale down the debts of the

petitioner, should be dismissed.

We turn now to the other proposition w^hich this

Court seems to announce, namely, that it does not

appear that it held the first Act to be beyond the

powers of Congress, in the previous suit between these

parties.

We respectfully submit that no one can doubt the

ground of this Court's decision in the prior suit be-

tween these parties reversing the judgment of the

trial court and directing dismissal of the proceeding.

One ground and one only was urged upon the Court,

namely, that the proceeding would not lie unless the
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statute upon which it rested was a valid enactment,

and that the Supreme Court had held that statute to

be void. (R. 333-337) This Court said that upon

consideration of the motion, the judgment should be

reversed with directions to dismiss. (R. 338) This

Court knows, judicially and in fact, that it granted

the motion because it felt bound by the reasoning and

decision of the United States Supreme Court in the

Asliton case. It follows that the ground upon which

the first proceeding between these parties was dis-

missed was the ground upon which the Supreme Court

of the United States decided the Ashton case.

We submit that it is unfair to appellants for the

Court to cast doubt upon the reason for its first de-

cision.

Blair v. Commissioner, 300 TJ. S. 5.

Both the majority and concurring opinions rely on

Blair v. Commissioner^ as establishing a rule whereby

the first decision between these parties is not res

judicata of the power of Congress to scale down the

debts of the Merced Irrigation District.

The Court's analysis of the Blair case, if accepted,

simply abolishes the rule of res judicata in all cases

where a decision between other parties establishes a

rule of law different from the rule of an earlier case

which would otherwise be res judicata.

The intervention of the second Bankruptcy Act is

plainly not relevant because no such statute was in-

volved in the Blair case, and the Tait case which the

Court there distinguished did involve an intervening
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statute, as have many other cases which certainly are

not overruled by Blair v. Commissioner.

The fact is, we submit, that the decision of Blair v.

Commissioner deals with a very special situation,

namely, the situation where a federal court, having

announced its views concerning what the State law is

in an earlier decision, finds, in a later case on a dif-

ferent cause of action between the same parties, either

that it was mistaken or that the State law has changed.

The vital point is that the federal courts cannot

finally declare the law of a State. A State court de-

cision, contradicting an earlier federal decision as to

what the State law is, must be accepted and applied in

later cases in the federal courts.

In the present case, however, a very different situa-

tion is presented. In the AsMon case, the Supreme

Court of the United States construed the Constitution,

and determined that the Congress had no power to

enact a statute providing for an enforced scaling

down of the debts of irrigation and similar districts.

Thereafter, in the Merced case, this Court acccj^ted

(as it was bound to), and applied that rule of law be-

tween these parties; and thereafter the Supreme

Court of the United States made that decision final

by denying certiorari. Later, the Supreme Court held

in litigation between other parties that Congress does

have power to do what had been attempted in the first

case, thereby creating a typical situation wherein the

rule of res judicata becomes an operative factor. This

Court's decision herein amounts to the proposition
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that smce the time of the first decision between these

parties, the Constitution of the United States has been

amended. If it had been, then the Blair case would

be precisely in point; but no such amendment exists

in fact.

Until it is held that decisions of the Supreme Court

on constitutional questions amount to amendments of

the Constitution, and not merely to judicial decisions

of controversies between particular litigants, it will

not be true that litigants must re-litigate rights gov-

erned by rules of constitutional law whenever the

Supreme Court has changed, or appears likely to

change, its views.

III.

FAIRNESS OF THE PLAN

Several considerations must be mentioned:

(1) The beginning of the Court's discussion of

fairness seems to assume that the plan is fair unless

the District could pay its debts in full. The fact is, of

course, that the plan is not fair if the District could

reasonably pay substantially more than it offers.

The remaining comments on the Court's treatment

of fairness can be conveniently stated in the form of

contrasts between the Court's opinion in this case and

its opinion in the case of Fano v. Newport Heights

Irrigation District, No. 9147, decided the same day.

(2) In the Fano case, this Court emphasizes and

gives much weight to the fact that the District there
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involved, althoup:h unable to meet its debts as they

mature, owned '^ assets in value many times the in-

debtedness". (Opinion p. 5) In the Merced case, we
have pointed out at lenc^th the indisputable fact that

the District's assets far exceed its liabilities. The

Court does not mention the matter.

(3) In the Fano case, this Court makes much of

the fact that the percentage of delinquency in pay-

ment of assessments for certain years w^as small, and

accepts this circumstance as strong evidence that the

District could have levied larger assessments, and

therefore could have paid more than the amount of

the assessments actually levied would indicate. In the

Merced case, we have shown at length that during the

entire 18 years of the Merced Irrigation District's

existence the landowners have actually paid in assess-

ments an average of $700,421 a year; and that tliis

amount is sufficient to amortize and discharge bonds

(bearing interest and with maturities like those

offered by the plan) having a total capital smn of

from $4,800,000 to $8,400,000 more than the ])lan

offers. Payment of assessments in the future equal to

the average assessments actually paid in the ])ast

(during a period of unprecedented depression) will

amortize a bond issue of $4,800,000 more than the plan

offers, even if we accept the District's indefensibly

high figure of $500,000 per year for operating ex-

penses and also accept the District's indefensibly low

figure of $445,000 per year power revenue. It follows

that taking the assessments actually and admittedly

paid in the past, and taking the District's own conten-

tions as to its expenses and its other revenues, the
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plan is grossly unfair under the reasoning of this

Court in the Fano case. The Court does not mention

our discussion of this aspect of the case. (See the

summary of our argument on this point in the printed

oral argument of appellants, pages 11-18.)

(4) In the Fano case, this Court condemned the

District for relying on large capital expenditures as

a basis for its contention that its ability to pay was

small. In the present case, we have shown that the

Merced District has in the past, indeed since its first

permanent default, made enormous expenditures by

way of capital betterments; and that in computing its

operating expenses for the future, it represents and

contends that it may count as operating expenses (to

be paid before its debts are paid), capital expendi-

tures of $125,000 per year, which amount is nearly

one-half of its actual operating expenses. (See the

summary of our argument on this point in the printed

oral argument, page 14, ff.) The Court does not men-

tion our discussion of this question.

In the Fano case, this Court adopts in effect the

principles announced in Case v. Los Angeles Lumber

Products Co., 308 U. S. 106, as applicable in pro-

ceedings under the Municipal Bankruptcy sections.

This, of course, is, we contend, quite correct. In the

Merced case, however, this Court wholly ignores and

in substance repudiates the doctrines there announced,

namely, that:

(a) A debtor whose assets exceed its liabilities

may not scale down its debts against unsecured

creditors, to say nothing of secured creditors;
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(b) A debtor cannot submit a plan as fair

which rests upon the proposition that no plan at

all would have been worse. In the Merced case the

Court in substance holds the precise contrary in

the part of its opinion wherein it traces the his-

tory of the District and quotes the trial court's

opinion, both emphasizing and relying on the

argument that if no plan had been adopted the

District would probably have been unable to ])ay

as much as it now offers. (Opinion, pp. 44-46)

(5) We have devoted much time in the past to

the District's power revenue, and have demonstrated,

we believed, that the District's power revenue alone,

without the levy of any assessments whatever, will ])ay

off completely the refunding bond issue proposed in

this proceeding, and that after those bonds have been

paid the District will (having accumulated a capital

depreciation fund) have in effect a new power plant,

paid for with the bondholders' money, and will there-

after be able to operate without any assessments what-

soever, even for operating expenses. This Court's only

mention of power revenue is contained in its treat-

ment of insolvency where the Court states

:

''The claimed fact that power revenues, etc. of

the District will be sufficient to meet the obliga-

tions after they have been scaled down as pro-

posed by the plan, does not have any bearing on
the question of insolvency of the District."

Assuming that the proposition just quoted is correct,

it wholly ignores, as does the Court's opinion as a
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whole, the vital importance of power revenue as bear-

ing on the District's ability to pay, i.e., as bearing on

the question whether the plan is fair.

IV.

CLASSIFICATION OF CLAIMS

The Court ignores the fact that the RFC is a se-

cured creditor, and that under the provisions of the

Bankruptcy Act, Section 83(b) :

'^The holders of claims for the payment of

which specific property or revenues are pledged,

or which are otherwise given preference as pro-

vided by law, shall accordingly constitute a

separate class or classes of creditors/^

The RFC contract provides that the RFC shall not

be obligated to make the loan

"unless the Borrower shall provide for the allo-

cation of fmids and income derived from the sale

of electrical power by the Borrower to the pay-

ment of the loan authorized by this Resolution in

an amount and manner satisfactory to the Di-

vision Chief and Counsel." (Ex. 00, pp. 177-8)

And the final refunding bond purchase contract (Ex.

00, p. 202) provides for the allocation of power reve-

nue to the maintenance of a reserve fund, and to the

ultimate payment of the refunding bonds. (Ex. 00,

pp. 208-210) This reserve fund now contains over $1,-

000,000. (R. 669)
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No amount of refined logic can obscure the fact that

the debt owing to the RFC, whatever its amount and

however it be evidenced, is secured by a very large

amount, and has been so secured ever since it became

a creditor in any imaginable sense. And under the

inescapably plain language of the statute, such a cred-

itor (even assuming it is otherwise in the same class

with us), must be classified in a different class from

creditors who, like the objecting bondholders, are not

similarly secured.

In short the RFC has, in this particular case, vol-

untarily contracted itself into a different class of

creditors from the objecting bondholders.

V.

GOOD FAITH OF THE DISTRICT

We shall not discuss this point at length. We re-

spectfully submit, however, that even assuming with

the Court that the District misappropriated only

$320,000 instead of $717,000, as we contend, that fact,

and the fact that the part of this sum to which the

dissenting bondholders are entitled is "comparatively

small" cannot gloss over the gross fact that the Dis-

trict misappropriated nearly one-third of a million

dollars which, as the Court assumes, was "in the face

of the bondholders' rights."

The Court characterizes several items of misrejn'e-

sentation in the statements, submitted to the Court

by the District to show that it needed relief, as mere
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*' bookkeeping items." Most fraudulent misrepresen-

tations of financial condition are.

The Court seems to admit (at any rate it assumes)

that in stating its total net worth, the District set up

nearly a million dollars as operating expenses which

should have been set up as capital assets. The effect

indisputably was that the District's total net worth

was represented to the Court by the District as nearly

one million dollars less than it is in fact. We submit

that the Court's treatment of this item does not dis-

pose of the fact that this was a gross misrepresenta-

tion of the true condition of the District, put forward

by the District as demonstrating that the plan was

fair.

VI.

IS RECONSTRUCTION FINANCE CORPORATION A CREDITOR

AFFECTED BY THE PLAN?

We point out the following:

(1) In discussing this question the Court ignores

a vital provision in the contract between the RFC
and the District. Immediately after the provision,

which the C'ourt deems important, whereby the RFC
reserves the right "to enforce * * * full payment of

principal and interest of such Old Securities", mid in

the same seyitence, appears the following (Ex. 00,

p. 165) :

''if the Borrower shall, before any New Bonds

are delivered to this Corporation, pay or cause
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to be paid to this Corporation an amount equal

to the disbursements it has made to or for the

benefit of the Borrower with 4% interest thereon

until paid, this Corporation will thereupon sur-

render or cause to be surrendered the Old Securi-

ties then held by it or on its behalf to the

Borrower.''

To say that tlie RFC is the absolute owner of the

bonds which it is thus bound to surrender upon re-

ceiving 50 per cent of their face value, or to say tliat

it is affected just as we are, by the plan which gives

it precisely the same amount as it is bound in any

event to accept, is, we submit, not reasonable.

Three conclusions follow: (a) The District does

not owe the full amount of the bonds, (1)) the RFC
is in a class of creditors distinct from the class of

which objecting l^ondholders are members, and (c)

RFC is not a creditor affected by the plan.i

(2) The Court ignores the many cases cited in

the separate brief of Florence Moore, et al., (pp.

29-32) and in appellant's reply brief, (pp. 13-17)

which show, we submit, that the provisions of the

statute upon which the Coui't relies should not be

construed as making the RFC a creditor for the full

amount of the bonds.

(3) The Court seems wholly to ignore our analysis

of Luerhmmm v. Drahmge Bist. No. 7, 104 F. (2d),

696, which shows, Ave submit, that the Luerhmann case

has no bearing here. (Appellant's Reply Brief, pp.

23-25)
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(4) In reply to our argument that subdivision (j)

of Section 403 of the Act is not applicable here be-

cause not intended to operate retrospectively, this

Court says that our argument is '^ premised upon the

assumption that the Old Bonds were extinguished be-

fore the section was enacted." Such was not our ar-

gument. Preliminarily the Court's invocation of sub-

division (j) assumes that but for that provision the

RFC's rights under its contract would be those of a

pledgee, limited to the amount of its loan. This be-

cause unless the Court's argument so assumes there is

no purpose in invoking subdivision (j). To apply

subdivision (j) here would be to make it say in sub-

stance that whereas the RFC took over bonds some

years before the enactment of this statute, and whereas

by the contract the RFC's rights in the bonds were

those of a pledgee to secure a debt of approximately

one-half the face value thereof, it is hereby enacted

that the debt thus created is doubled (as against other

creditors), and the RFC's rights as a pledgee are, as

against them, converted into those of an absolute

owner.

(5) The Court ignores the simple fact that sub-

division (j) above discussed, upon which the Court

relies as entitling the RFC to consent to the plan,

was not enacted until after this proceeding had been

commenced and could not, therefore, possibly sup-

port the purported consent of the RFC.

(6) The Court ignores the fact that the provisions

of the statute upon which it relies as validating the
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consent of the RFC do not suggest that they were

intended to enact that the debtor is to be deemed to

owe the entire face value of the bonds held by the

RFC in determinmg tvhether or not the District is in-

solvent, or in determining tvhether or not the plan is

fair.

CONCLUSION

We submit that the considerations above discussed,

together with the considerations heretofore urged by

appellants re-examined in the light of the foregoing,

call for a rehearing of this appeal, and for reversal

of the judgment of the Court below with directions

to dismiss the proceeding.

Respectfully submitted,

Hugh K. McKevitt,
Attorney for Appellant, Pacific National Bank of San Francisco.

Clark, Nichols & Eltse,

George Clark,
Attorneys for Appellant, Mary E. Morris.

Chase, Barnes & Chase,

Lucius F. Chase,
Attorneys for Appellants, B. D. Crowell and Belle Crowell.

Peter tum Suden,
Attorney for Appellants, Minnie E. Eigby as Executrix and Bichard
tum Suden as Executor of the Last Will of William A. Lieher,

Alias, Deceased.

David Freidenrich,
Attorney for Appellant, Claire S. Strauss.
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W. CoBURN Cook,
Attorney for Appellants, Milo W. Bekins and Seed J. Bekins as

trustees appointed hy the Will of Martin BeTcins, deceased; Milo
W. Bekins and Eeed J. Bekins as trustees appointed hy the Will

of Katherine Bekins, deceased; Eeed J. Bekins; Cooley Butler;

Chas. D. Bates; Lucretia B. Bates; Edna Bicknell Bagg ; Nancy
Bagg Eastman; Charles C. Bagg; Horace B. Cates; Barker T.

Gates; Mary Edna Cates Rose; Mildred C. Stephens; N. 0. Bow-
man; W. H. Heller; Fannie M. Dole; James Irvine; J. C. Titus;

Sam J. Eva; William F. Booth Jr.; George N. Eeyston; George
W. Pracy ; H. T. Harper, and George B. Miller as trustees of
Cogswell Polytechnical College; Tulocay Cemetery Association, a
corporation; Percy Griffin; Emogene Cowles Griffin; D. Lyle
Ghirardelli; A. M. Kidd; Grayson Button; Stephen H. Chapman;
Edith 0. Evans; J. Ofelth; Dante Muscio; I. M. Green; E. J.

Greenhood ; Julia Sunderland; Lily Sunderland; Florence S. Bay

;

Joseph S. Bay; Amelia Kingshaker ; S. Lachman Company, a cor-

poration; Sue Lachman; Sophia Mackenzie; Nettie Mackenzie;
B. J. McMullen; J. B. Mason; Gilbert Moody; William Payne;
C. H. Pearsall; Sherman Stevens; Margaret B. Thomas; Isabella

Gillett and Effie Gillett Newton as executrices of the Estate of
J. N. Gillett, deceased; Theo. F. Theime ; Fletcher G. Flaherty;
Frances V. Wheeler; Miriam H. Parker; Apphia Vance Morgan;
First National Bank of Pomona; George F. Covell; Alma H.
Moore; George Hahenicht ; Seth B. Talcott; Adolph Aspergren;
J. H. Fine; Mrs. J. H. Fine; F. G. G. Harper; and W. S. Jewell.

Herman Phueger,

Brobeck, Phleger &
Harrison,

Attorneys for Appellants, Florence Moore ; American Trust Company,
as trustee under a certain agreement between R. S. Moore and
American Trust Company dated December 15, 1927 ; Crocker First
National Bank, as trustee under a certain agreement between
Florence Moore and Crocker First Federal Trust Company, dated
December 15, 1937.

San Francisco, October 3, 1940.
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Certificate of Counsel

We hereby certify that in our judgment tlie fore-

iroing Petition for Rehearing is well founded and

that it is not interposed for delay.

Hugh K. McKeyitt,
Attorney for Appellant, Pacific National Bank of San Francisco.

Ci.ARK, Nichols & Eltse,

George Olaek,
Attorneys for Appellant, Mary E. Morris.

Chajse, Barnes & Chase,

Lucius F. Chase,
Attorneys for Appellants, B. D. Crowell and Belle Crowell.

Peter tum Suden,
Attorney for Appellants, Minnie E. Bighy as Executrix and Richard

tum Suden as Executor of the Last Will of William A. Lieber,

Alias, Deceased.

David Freidenrich,
Attorney for Appellant, Claire S. Strauss.

W. CoBURN Cook,

Attorney for Appellants, Milo W. Bekins and Reed J. BeTcins as

trustees appointed by the Will of Martin Bekins, deceased; Milo

W. Bekins and Reed J. Bekins as trustees appointed by the Will

of Katherine Bekins, deceased; Reed J. Bekins; Cooley Butler;

Chas. D. Bates; Lucretia B. Bates; Edna Bicknell Bagg; Nancy
Bagg Eastman; Charles C. Bagg; Horace B. Gates; Barker T.

Cates; Mary Edna Cates Rose; Mildred C. Stephens; N. 0. Bow-
man; W. H. Heller; Fannie M. Dole; James Irvine; J. C. Titus;

Sam J. Eva; William F. Booth Jr.; George N. Keyston; George
W. Pracy; H. T. Harper, and George B. Miller as trustees of
Cogswell Polytechnical College; Tulocay Cemetery Association, a
corporation; Percy Griffin; Emogene Cowles Griffin; D. Lyle
Ghirardelli; A. M. Kidd; Grayson Dutton; Stephen E. Chapman;
Edith 0. Evans; J. Ofelth; Dante Muscio ; I. M. Green; E. J.

Greenhood; Julia Sunderland; Lily Sunderland; Florence S. Ray;
Joseph S. Ray; Amelia Kingshaker ; S. Lachman Company, a cor-

poration; Sue Lachman; Sophia Mackenzie ; Nettie Mackenzie;
R. J. McMullen; J. R. Mason; Gilbert Moody; Williarn Payne;
C. H. Pearsall; Sherman Stevens; Margaret B. Thomas; Isabella

Gillett and Effie Gillett Newton as executrices of the Estate of
J. N. Gillett, deceased; Theo. F. Theime; Fletcher G. Flaherty;
Frances V. Wheeler; Miriam H. Parker; Apphia Vance Morgan;
First National Bank of Pomona; George F. Covell; Alma U.
Moore; George Habenicht; Seth R. Talcott; Adolph Aspergren;
J. H. Fine; Mrs. J. H. Fine; F. G. G. Harper; and W. S. Jewell.
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Herman Phleger,

Brobeck, Phleger &
Harrison,

Attorneys for Appellants, Florence Moore; American Trust Company,
as trustee under a certain agreement between E. S. Moore and
American Trust Company dated December 15, 1927 ; Crocker First
National Bank, as trustee under a certain agreement between
Florence Moore and Crocker First Federal Trust Company, dated
December 15, 1937.

San Francisco, October 3, 1940.


